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Overview and Description

Historical Background
During the American Revolutionary War (1776-1783), the Six Nations provided military support to the British Crown, i.e. they actively fought with the British against the Americans.  As a reward to the Six Nations for their loyal military service and support of the Crown, the British Crown awarded the Six Nations a track of land 6 miles (9.7 km) from either side of the Grand River running from its source near Corbetton, Ontario to its termination at Lake Erie.  For a map of this land, known as “the Haldimand Tract”, please see http://www.sixnations.ca/LandsResources/LCMap.pdf.  
This grant of land was memorialized in the 1784 Haldimand Proclamation, the complete text of which appears at the end of this document.  In this declaration, Frederick Haldimand wrote in part: 
I have, at the earnest Desire of many of these His Majesty's faithful Allies purchased a Tract of Land, from the Indians situated between the Lakes Ontario, Erie, & Huron and I do hereby in His Majesty's name authorize and permit the said Mohawk Nation, and such other of the Six Nation Indians as wish to settle in that Quarter to take Possession of, & Settle upon the Banks of the River commonly called Ours [Ouse] or Grand River. running into Lake Erie, allotting to them for that Purpose Six Miles deep from each Side of the River beginning at Lake Erie, & extending in that Proportion to the Head of the said River, which them & their Posterity are to enjoy for ever.
In 1793, the John Graves Simcoe, the first Lieutenant Governor of Upper Canada, confirmed the grant with a limited need.  In 1795, the Six Nations granted its Chief, Joseph Brant, the power to sell off some of the land invest the proceeds.  Between 1795 and 1797, Joseph Brant sold off the northern half of the Haldimand Tract to land speculators.  In 1825, the Crown approached the Six Nations about developing what was then called Plan Road (and is now Highway 6) and its surrounding area.  The Six Nations agreed to lease half a mile of land on each side for the road, but did not surrender the land. Lt.-Gov. John Colborne agreed to the lease but his successor Sir Francis Bond Head did not.  After 1845, despite the protests of the Six Nations, Plank Road and surrounding lands were sold to third parties.

In 1840, the government recommended that a reserve of 8,000 hectares be established on the south side of the Grand River and the rest sold or leased.  According to the Crown, on January 18, 1841, the Six Nations council agreed to surrender for sale all the lands outside those set aside for a reserve, on the agreement the government would sell the land and invest the money for them. However, later that year and then again two years later in 1843, the Six Nations petitioned against the surrender, saying they agreed only to lease the land.  In 1843, a petition to the Crown said Six Nations needed a 22,000-hectare reserve and wanted to keep and lease a tier of lots on each side of Plank Road (Highway 6) and several other tracts of land in the Haldimand area. In 1850 the Crown passed a proclamation setting the extent of reserve lands to about 19,000 hectares, which was agreed to by the Six Nations chiefs.  In 1844, a document was signed by 47 Six Nations chiefs that appears to authorize sale of land to build Plank Road.  In 1848, the land comprising the current development at Douglas Estates was sold to George Marlot Ryckman for 57 pounds and 10 shillings and a Crown deed was then issued to him.

In 1924, under the Indian Act, the Canadian government established an elected government on the Six Nations reserve.  In 1931, the United Kingdom Parliament passes the Statute of Westminster which relinquishes the ability to legislate on behalf of Canada. All Canadian First Nations affairs are now fully within the jurisdiction of the Canadian Crown.
Six Nations Land Claims
As described the Ontario Court of Appeal in its December 2006 judgment: “Between 1976 and 1994, Six Nations asserted thirty land claims against the federal government, claiming entitlement to the Haldimand Tract, a 950,000 acre parcel of land, which extends six miles on either side of the Grand River, from the river's source to Lake Erie.  . . .  Some of the thirty land claims will be addressed through the federal government's special claims system. The others are being litigated. In 1994, Six Nations began an action against Canada and Ontario. They have asked for a judicial investigation into the land dealings in the Haldimand Tract for the past 200 years. They seek an accounting of the proceeds of sale of the lands they have surrendered. Canada and Ontario are defending this litigation. This action raises a myriad of constitutional, Aboriginal and property law issues.”

According to the Six Nations, the summary and basis for their land claims are as follows:

	The four main areas of investigation are: 

i. Were the terms of the October 25, 1784 Haldimand Proclamation and other treaties fulfilled and honoured; 

ii. Were the alienation of portions of the Six Nations tract undertaken lawfully; 

iii. Were the terms and conditions of the alienation fulfilled; and 

iv. Were the financial assets derived from the land alienations properly accounted for and maximized to benefit the Six Nations of the Grand River Indians? 

	This investigation involves archival researching into the ancestral/treaty lands of Six Nations including those conferred to Six Nations on October 25, 1784 by the Haldimand Proclamation. The Haldimand Proclamation authorized Six Nations to possess all of the land six miles on each side of the Grand River from its mouth to its source (to be held in trust by the Crown) comprising a total of approximately 950,000 acres. The lands were granted in partial recognition of the loss sustained by Six Nations of millions of acres of land in the aftermath of their alliance with the British Crown during the American War of Independence. 

	
	

	As set out in the grant of land, the Crown had a duty to protect Six Nations’ lands for their sole use. In many cases, not only did the Government fail to do so, the officials of the Crown actively encouraged settlement upon those lands. As a result of this intrusion, the lands became unsuitable as hunting grounds and Six Nations was forced to find alternate means of support. Six Nations claims are based on the following breaches: 

i. The non-fulfillment of a treaty or agreement between Indians and the Crown; 

ii. A breach of an Indian Act or other statutory responsibility; 

iii. A breach of an obligation arising out of Government Administration of Indian funds or other assets; 

iv. An illegal sale or other disposition of Indian land by government under historic treaties or its administration of First Nation lands or other assets under the Indian Act; and 

v. Fraud in connection with the acquisition or disposition of Indian reserve land by employees or agents of the Federal Government, in cases where the fraud can be clearly demonstrated


The Protest at Douglas Creek Estates
In 1992 Henco Industries Ltd. (“Henco”), a property developer, purchased 40 hectares of land which it would later call the Douglas Creek Estates lands.  The following description is taken from the December 2006 judgment of the Ontario Court of Appeal:
“Within the Haldimand Tract lies Douglas Creek Estates. It is a residential subdivision in the Town of Caledonia. And it is the site of Six Nations' mass protest. Until July 4, 2006, Douglas Creek Estates was owned by Henco.”

“In late 2005, Henco registered a plan of subdivision for Douglas Creek Estates and entered into an agreement with Haldimand County to obtain municipal utilities and services. The Six Nations Band Council was given notice of the plan of subdivision. It did not file an objection to the plan. In early 2006, Henco began construction.”

“On February 11, 2006, apparently out of frustration with the pace of the land claims, Haudenosaunee Six Nations Confederacy Council, a distinct entity from the band council, notified Henco in writing that people from the Six Nations intended to assemble on Douglas Creek Estates.”

“On February 28, 2006, a group of protestors belonging to or associated with Six Nations occupied Douglas Creek Estates and blocked the roadway entrance to the property by parking cars on the streets. They did so to try to stop, or at least disrupt, further development of the subdivision. Protesters also erected barricades on the streets surrounding Douglas Creek Estates - Argyle Street, Thistlemoor Drive, Surrey Street and Highway 6 - and on the local railway line owned by RaiLink Canada Ltd. The protest and the blockades were followed by acts of civil disobedience, vandalism, thefts and assaults in and around Douglas Creek Estates.”

The Current Caledonia Litigation

In response to the Six Nations protest on the Douglas Creek Estates, Henco brought a motion for an injunction without notice to any of the affected parties.  This is common practice where a matter is urgent and there is a threat of irreparable harm if the injunction is not granted.  An injunction is a court order that prohibits or requires a party to do certain things.  When a motion is brought without notice to the other parties, any court order can only be issued on a temporary or “interim” basis and must be renewed by the Court and can only be made “permanent” upon notice to the affected parties (see Rule 40.02 of the Ontario Rules of Civil Procedure).
Henco’s injunction sought relief against the Six Nations Confederacy Council and three individual respondents as well as against unidentified protestors.  On March 3, 2006, Judge Matheson of the Ontario Superior Court of Justice granted Henco’s motion and made the following orders:
· An order restraining the Confederacy Council and named and unidentified respondents from interfering with Henco's operations and use of the roads in and around Douglas Creek Estates;
· An order requiring the respondents to remove cars and barricades that were preventing access to Douglas Creek Estates; and
· An order requiring the Ontario Provincial Police (OPP) to assist the Sheriff in executing the order, "including the removal of any person who refuses the request of the Sheriff to obey the provision of the interlocutory injunction."

A court order is only effective when persons affected by it have “notice” of it.  This is usually effected by formal “service” of the order on affected persons: by registered mail, personal service, publication in a newspaper, or by other means ordered by the court.

In this case, Matheson J. ordered that service of his orders could be effected by posting Henco's notice of motion and the injunction order at Thistlemoor Drive and Surrey Street in Douglas Creek Estates, and at the municipal office of the Corporation of Haldimand County, and by delivering the notice of motion and injunction order to any persons manning the barricades.  The Sheriff tried to deliver Matheson J.'s order to the protestors late Sunday evening, March 5, 2006. They would not accept delivery. One of the protestors, the respondent Dawn Smith, burned the order. The burning was broadcast on local television. The next day the protestors burned the order again.

The protestors refused to comply with Matheson J.'s order. Instead, on March 7, a group calling itself the Trustees of the Mohawk Nation Grand River served the Attorney General of Ontario with a notice of constitutional question, styled as a claim that the Haldimand is the supreme law of the land and that Canada does not exist as a country.

The motion to continue Matheson J.'s injunction had been scheduled for March 9. As the protestors had refused to comply with the injunction, Henco also brought a motion returnable March 9 asking the court to find the respondents in contempt for breach of the March 3 order. Counsel for Henco, the Attorney General and Haldimand County appeared on the return of the motion. None of the Aboriginal respondents appeared.

Judge Marshall made three orders on March 9. At Henco's request, he made the March 3 order, the interim and interlocutory injunction, permanent; he adjourned Henco's contempt motion to March 16; and he ordered that the service of the contempt motion on the respondents could be effected by the same methods Matheson J. had provided for service of the injunction order.

Judge Marshall heard Henco's contempt motion over two days, March 16 and 17, 2006. Henco filed an affidavit attesting to the protestors' continuing breach of the injunction through their occupation of Douglas Creek Estates. The respondents filed no evidence. However, Ms. Smith did appear at the hearing. She asked the motions judge to recuse himself because he owned land in the Haldimand Tract. He declined to do so. Ms. Smith read two letters, one addressed to the Queen and the other to the general public, contending that her people had never relinquished title to North America. On three occasions she told the motions judge that she did not recognize the court's jurisdiction. Dr. Anthony Hall, a historian, also attended the hearing at the request of the respondents. He asked to give expert evidence on historical and political matters affecting the Haldimand Tract. The motions judge concluded that his evidence was not relevant.

Judge Marshall issued his order on March 17. He held the respondents, the Confederacy Council, Ms. Jamieson, Ms. Smith and "unknown persons identified as John Doe and Jane Doe" in both civil and criminal contempt for breach of the injunction.4 He found that the order of Matheson J. was "clear and unambiguous", that proper notice had been given, that he was satisfied beyond a reasonable doubt these respondents had breached the order, and that they intended to do so. He concluded that "here the [r]espondents, I find, defied the clear Order of the court, and in a very public way, which was their intent. They could not have but known that such defiance would harm the court's enforcement of its orders generally."

The motions judge heard submissions from counsel and from Dawn Smith on the appropriate penalty and the enforcement of his order in the light of the number of protestors on the property. He began his reasons on penalty by stating that he did not want to sentence anyone to jail and that he hoped, having made this point, the respondents would abandon their protest at Douglas Creek Estates.

To give effect to his intent, the motions judge sentenced the respondents - named and unknown - to thirty days in jail, but suspended sentence for six months once they had been taken into custody, photographed and fingerprinted.5 For respondents who complied with the injunction for six months "that [would] be the end of the matter." Respondents who did not comply would serve a thirty day sentence.

The motions judge also ordered the Sheriff to go to Douglas Creek Estates, read aloud the March 17 contempt order and the March 3 injunction order of Matheson J., and distribute copies to anyone present. Finally, the motions judge ordered that warrants of committal for contempt be issued. However, he delayed their execution for five days to permit the respondents to "quit the blockade and leave Douglas Creek Estates."

During the hearing of the motion on March 16 and 17, both counsel for the Sheriff and Ms. Smith suggested the need for a show cause hearing before a person could be found in contempt. The motions judge rejected their suggestion. In his view, his order, under which the OPP would give protestors an opportunity to leave the property before arresting them, was an adequate substitute for a show cause hearing.  A second contempt order was issued on March 28, 2006 at the request of the Attorney General in order to clarify the terms of the earlier order.
On April 20, more than three weeks after the motions judge's second contempt order, the OPP went to Douglas Creek Estates and arrested twenty-one persons under the warrant of arrest.  Immediately after the arrests were made, the conflict between the protestors and the government intensified. Many more protestors occupied Douglas Creek Estates; the occupation expanded to include the surrounding roads; an OPP officer was hit by a bag of rocks; the Sterling Street bridge was burned to the ground; fires were set near railway tracks at Sixth Line; and supporters of Six Nations protestors blocked railway tracks at Marysville.

Despite these consequences of enforcing the contempt order, the OPP continued to investigate criminal activity arising from the protest. To the date of the appeal (September 25, 2006), the OPP has laid fifty-three charges for breaches of the injunction and other breaches of the peace against twenty-eight individuals. These charges will proceed normally through the criminal justice system.

The Perspectives of the Residents of Caledonia

The Six Nations protest in and around Douglas Creek Estates has profoundly affected many of the residents in Caledonia and Haldimand County.  The Court of Appeal appointed an amicus curiae – literally a friend of the court – to provide the court with the perspectives of the affected residents of Caledonia and Haldimand County.
“The amicus grouped the residents' perspectives under "five common themes," which, he submitted, illustrate how the protest in Caledonia has adversely affected those who live there. . . . .these are the five themes: some residents (i) fear for their safety and the safety of their families because of threats of physical violence from protestors, acts of vandalism, throwing of rocks at houses, and the presence of police, sometimes in riot gear, in residential areas; (ii) claim that the protestors have interfered with the quiet enjoyment of their property by revving car engines, playing loud music, chanting and beating drums, all in the middle of the night; (iii) claim that property values in the town have dropped because of the dispute, and say that potential buyers view Caledonia as an unsafe place to raise a family; (iv) say that the dispute has caused them to suffer bouts of anxiety, including an ongoing concern every time their children step outside; and (v) feel that the government and the police have abandoned them.”
In June 2006, the Government of Ontario purchased the Douglas Creek Estates property from Henco for a reported $15 million.  A year later, the federal government agreed to reimburse the Government of Ontario for this sum and for $10.6 million in extraordinary policing costs.
  In June 2006, the Government of Ontario announced a package of financial assistance totalling over $1 million to businesses in the Caledonia-Hagersville-Highway 6 area which suffered losses from disruptions caused by recent road blockades.  The province also provided $150,000 to Haldimand County to develop a marketing strategy to promote local businesses and attractions.

Negotiations Begin

“Partway through the conflict, representatives of the governments of Canada and Ontario and Six Nations began to meet regularly and to work to ease tensions, restore calm, preserve order and, ultimately to resolve the dispute. They did so in what has become known as the "Main Table Negotiations". The first meeting took place on May 9, 2006.”
“Although the situation in Caledonia remained fragile, these negotiations have achieved some progress and have restored a measure of peace to the community. For example, on June 13, 2006, Six Nations removed the blockades on Highway 6 and the blockade of the rail line. By the time of this appeal (September 2006) the protesters had removed all other barricades. And they had substantially reduced their acts of civil disobedience.”
 “…at the time the appeal was argued essentially all that remained of the civil disruption was a group of protestors at Douglas Creek Estates. The Ontario government, which now owns the property, was content to let these protesters remain there. It had signalled its intention to obtain a negotiated settlement through the Main Table Negotiations. In our reasons on the stay motion, reported at [2006] O.J. No. 3411 (Q.L.), we noted at para. 41 that "the parties involved in the negotiations described them as very productive, and in fact, precedent setting in the progress that has been made toward the potential resolution of a previously intractable, centuries-old dispute."

The Court-Ordered Status Hearings Before Justice Marshall in June and July 2006

“In the three months after the OPP acted on the warrant of arrest, [Judge Marshall], on his own motion, ordered the parties to appear before him to make submissions on the status of the enforcement of his contempt order. He did so on four occasions: June 1, June 16, July 5 and July 24.”
“At each of these status hearings the motions judge sought an explanation from the Attorney General and the OPP why, as he saw it, "the rule of law has been suspended to some extent in our county," the injunction had not been adhered to and his contempt order had not been enforced.”
“The Attorney General did not dispute the desirability of these status hearings. Instead, counsel for the Attorney General apologized for not having kept the motions judge informed about the enforcement of his order and suggested establishing a schedule for reporting to the court. The OPP was agreeable to updating the court periodically and participating in case management conferences as long as no orders were made that interfered with its operational discretion. The OPP also stressed that the motions judge's warrant of arrest had already been enforced.”
Henco's Sale of the Douglas Creek Estates to the Ontario Government and its Motion to Dissolve the Injunction

“In mid-June 2006, in the midst of the negotiations with Six Nations, the Ontario government agreed to purchase Douglas Creek Estates from Henco. Ontario made a political decision to allow the protestors to continue to occupy Douglas Creek Estates. Therefore, a term of the sale agreement required Henco to obtain an order dissolving the March 3 and March 9 injunctions.  The sale closed on July 4, 2006. The next day, July 5, during the third of the court-ordered status hearings, Henco brought a motion to dissolve the injunctions. No one opposed the motion. Nevertheless, the motions judge reserved his decision.”
The Court-Ordered Status Hearing on July 24, 2006
. . .on July 24, 2006, the motions judge convened a fourth status hearing. He did so to receive "submissions as to what the court should do with the extant orders of contempt." Counsel for the Attorneys General of Ontario and Canada, the OPP, Henco, RaiLink, Haldimand County, the Haldimand Law Association, and the Six Nations Elected Council all made submissions, as did the amicus curiae appointed by the motions judge to provide the court with advice on its legal options. These submissions focused on whether the March 28 order continued to operate after the execution of the warrant of arrest on April 20, and what role the motions judge could assume in any future arrests and prosecutions for contempt.

. . . 

Importantly, the Attorneys General, RaiLink, the Elected Council and Haldimand County all expressed concern for maintaining the integrity of the ongoing negotiations to resolve the underlying land claim. Although all counsel acknowledged that before July 4 the protestors had been in contempt of the injunction, these parties emphasized that a lasting resolution to the standoff was most likely to be achieved through negotiations.

At the conclusion of the July 24, 2006 hearing, Judge Marshall adjourned the proceedings to August 8, at which time he delivered his decision in open court.
Judge Marshall’s Decision on August 8, 2006
“[Judge Marshall] handed down his decision to the parties on August 8. Throughout his reasons he expressed the view that the rule of law was not functioning in Caledonia and that his orders were not being enforced. The motions judge went as far as to say, at para. 82, that he had jurisdiction to order that all negotiations over the Six Nations land claims be suspended "until the barricades are removed from Douglas Creek Estates and the rule of law restored to that property." He said, at para. 87, that "the government agents involved in these negotiations should, in deference to the court order, withdraw from these negotiations until the court orders are respected, and the rule of law returned and the barricades removed". And near the end of his reasons he repeated, at para. 95, that "there should be no further negotiations till the blockades are lifted and the occupation is ended." His formal order, however, contained no term suspending negotiations.”
The Proceedings in the Court of Appeal 

The Attorney General of Ontario quickly decided to appeal Judge Marshall’s order, announcing the decision on August 9, 2006.  The Government was particularly concerned about the statements in Judge Marshall’s reasons that appeared to prohibit ongoing negotiations.  In response to Judge Marshall’s decision, the Government had halted negotiations so as to avoid the possibility of being in contempt of Judge Marshall’s decision.  The Attorney General appealed the Judge Marshall’s August 8 order and asked for a stay of the order pending appeal – essentially a suspension of Judge Marshall’s order.  A panel of the Court of Appeal heard the AG’s motion on August 22nd and at the end of the oral hearing, the Court addressed the question of ongoing negotiations. The Court recognized that although the motions judge's formal order did not preclude negotiations, the parties felt constrained from negotiating because of the statements in the motions judge's reasons. Thus, the Court of Appeal said that "the parties should be free to continue to negotiate if they choose to do so without fear of being in breach of contempt of a court order." 

The hearing of the full appeal of Judge Marshall’s decision was heard by the Court of Appeal over two days in September 2006.  It released its decision less than three months later which is indicative of both the importance of the issues and their need for timely resolution.  The court allowed the Attorney General’s appeal in part.  It maintained Judge Marshall’s order which had ordered the Attorney General to take carriage of the matter of contempt, subject to certain injunctions. The court set aside the order that the injunction granted in favour of Henco bound the Crown and that it was not to be dissolved until the criminal contempt had been disposed of. The court ordered the injunction dissolved effective July 5, 2006.
Events since December 2006
Since the Court of Appeal’s decision in December 2006, the protest by Six Nations on the Douglas Creek Estates land has continued.  The Government of Ontario, now the holder of legal title to the disputed land, has allowed the protesters to be on the property, pending outcome of negotiations.  

Since May 2006, there have been regular Main Negotiation Table meetings and many Side Table meetings. The four Side Tables were created to expedite the process.  These Side Tables are: Lands Resolution Side Table (discusses options for resolution of the issues Six Nations land claims); Consultation Issues Side Table (addresses consultation issues such as development in the Haldimand Tract and how this development may  impact on Haudenosaunee/Six Nations Aboriginal and treaty rights); Archaeology and Appearance Side Table (determines whether human remains exist on the Douglas Creek lands, undertakes work pertaining to erosion control, house demolition and other matters related to the Douglas Creek lands); and Public Awareness and Education Side Table (develops educational, promotional and public awareness strategies regarding Haudenosaunee traditions, languages, history and culture).
 

In March 2007, the federal Minister of Indian and Northern Affairs Canada announced an expanded mandate for its federal negotiator to allow more flexibility in moving Six Nations’ claims forward.  In May 2007, the federal government offered $125 million to the Haudenosaunee/Six Nations to settle four of their twenty-eight claims.  Discussions concerning the federal offer are ongoing.

The Six Nations protest at the Douglas Creek Estates property in Caledonia is ongoing and negotiations on these and broader issues are also ongoing.

Several lawsuits were launched by residents of Caledonia against the Government of Ontario and against the OPP.  The Government of Ontario has settled two of the main lawsuits.  In July 2011, Ontario agreed to provide $20 million to members of a class action lawsuit (known as the KRP Class Action) for compensation for losses experienced by Caledonia businesses and residents during the protest.

Justice Marshall died in November 2009.

The Haldimand Proclamation of 1784

D.I.A. X15173D


October 25, 1784


Frederick Haldimand Captain General and Governor in Chief of the province of Quebec and Territories depending thereon


General and Commander in Chief of His Majesty's Forces in said province and the Frontiers thereof


Whereas His Majesty having been pleased to direct that in consideration of the early attachment to his cause manifested by the Mohawk Indians and of the loss of their settlement which they thereby sustained - that a convenient tract of land under his protection should be chosen as a safe and comfortable retreat for them and others of the Six Nations, who have either lost their settlements within the Territory of the American States, or wish to retire from them to the British - I have at the earnest desire of many of these His Majesty's faithful Allies purchased a tract of land from the Indians situated between the Lakes Ontario, Erie and Huron, and I do hereby in His Majesty's name authorize and permit the said Mohawk Nation and such others of the Six Nation Indians as wish to settle in that quarter to take possession of and settle upon the Banks of the River commonly called Ouse or Grand River, running into Lake Erie, allotting to them for that purpose six miles deep from each side of the river beginning at Lake Erie and extending in that proportion to the head of the said river, which them and their posterity are to enjoy for ever. - 

Given under my hand and seal at arms at the Castle of St. Lewis at Quebec this twenty-fifth day of October one thousand seven hundred and eighty-four and in the twenty-fifth year of the reign of our Sovereign Lord George The Third by the Grace of God of Great Britain, France, and Ireland King Defender of the Faith and so forth. - 

Fredrick Haldimand


- By His Excellency's Command –



R. Mathews
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